	This edition of Hemdat Yamim is dedicated to the memory of 

R. Yona Avraham ben Shmuel Storfer z”l

and
R' Meir ben Yechezkel Shraga Brachfeld o.b.m.
Hemdat Yamim is also dedicated by Les & Ethel Sutker of Chicago, Illinois in loving memory of
 Max and Mary Sutker and Louis and Lillian Klein, z"l.
May their memory be a blessing!
	[image: image6.jpg]HEMDAT YAMIM





	
	Parashat  Bamidbar                                                  29 Iyar 5766

       

	
	This week:

	
	• “Begetting Someone Else’s Sons”...... A Glimpse from the Parasha  

• “Heiche Kedusha- how to proceed?”...... Ask the Rabbi
• “A Yom Yerushalayim Address for 5754”... from the works of Rav Yisraeli zt”l
• Obligating the Plaintiff to Pay Expenses for a Spurious Claim ……. from the world of Jewish jurisprudence
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	Begetting Someone Else’s Sons
I have occasionally referred to my students’ children as my honorary grandchildren. This claim is based on a gemara in Sanhedrin (19b), cited by Rashi on our parasha. The pasuk states: “And these are the offspring of (toldot) Aharon and Moshe on the day that Hashem spoke to Moshe on Mt. Sinai” (Bamidbar 3:1). The Torah proceeds to list only the sons of Aharon, not Moshe, prompting Chazal to explain that “whoever teaches his friend’s son Torah is described by the Torah as if he begot him.” A closer look at Chazal’s words may fine-tune our perspective.

First let us notice that the Rabbis do not say that a student is like a child. They say, “k’ilu yelado (as if he begot him).” In fact, the pasuk that is the basis for the exegesis uses the word, “toldot.” While this can refer to children, it can also refer to the history of or accomplishments of someone or something (see Bereishit 2:4 & 6:9 with Rashi). Thus, the sons of Aharon were the sons of Aharon, not Moshe. However, Moshe begot them in that he contributed significantly to their development. 

Chazal’s statement appears to have an extraneous reference. Why does it say, “teaches his friend’s son” and not simply say, “teaches another.” The answer is that the teacher acts best when he works in concert with the parents. Whenever possible, he should try to advance the student on the path the student’s parents placed him. Parents and teachers should be friends, not adversaries. Indeed, the pasuk does not refer to Aharon’s sons as the offspring of Moshe but as the offspring of Aharon and Moshe. It was the joint effort that produced the desired, final result. 

Chazal’s statement may also allude to a situation where one teaches another’s child as a favor, not for pay. (Note that Moshe is the source for the concept that, under perfect circumstances, one does not take money for teaching Torah- see Nedarim 37a). This distinction has halachic consequence. The Rama (Yoreh Deah 242:34) limits the rule that one should return a lost object to his rebbe before returning one to his father to a case where the rebbe teaches the son for free.

The end of the pasuk is puzzling, as it says the relationships were true on the day that Hashem spoke to Moshe at Sinai. Rashi explains that this is a sign that the relationship between Moshe and his nephews was forged around Torah, Hashem’s word at Sinai. Historically, this is difficult, as Moshe did not start teaching his students on the day the Torah was given. Rather he had just begun spending three periods of 40 days and nights alone with Hashem on Sinai. We may suggest that when Moshe learned the Torah, he had a clear eye toward teaching it to his students. Thus, even Moshe’s own learning time was considered a preparation for the teaching/begetting that would follow.

In summary, a Torah teacher may consider himself a force in forging his or her students’ personalities. However, he should realize that their parents are partners and that the extent of his own credit depends on his dedication.
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	Question: Sometimes a minyan does what is called a heiche kedusha (=hk), where the chazzan says Shemoneh Esrei (= SE) aloud through Kedusha before anyone has said the silent SE, after which everyone davens quietly. When this is done, should the tzibbur start SE along with the chazzan or answer the beginning of SE and begin their own SE after Kedusha?
Answer: The Shulchan Aruch and Rama discuss starting SE along with a chazzan in two different contexts. One is where the tzibbur did things normally, but a latecomer is ready to start SE when chazarat hashatz is about to begin (Orach Chayim 109:2). The other is where, for extenuating circumstances, e.g., the end time for davening is approaching, the tzibbur wants to do hk (Rama. OC 124:2). (We will discuss neither the question of when a congregation should choose the hk system nor the origin of our minhag that the chazzan stops reciting aloud after Kedusha.)

In the former case, the Shulchan Aruch describes the individual as starting to recite SE along with the chazzan. Rav Ovadya Yosef posits that this is the correct approach both regarding the case of the individual and that of hk (Yalkut Yosef, vol. I, pg. 279). Even though one should normally not answer Kedusha during one’s silent SE, he may in this case because he is reciting it in its correct place along with the tzibbur (see Tosafot, Berachot 21b). However, the Rama says that the individual should preferably commence SE only after answering Kedusha. The Mishna Berura (ad loc.:14) cites significant Ashkenazic opposition to the Rama. They say that it is fine to start with the chazzan and it may be preferable, especially in Shacharit, where the alternative is answering Kedusha at the precarious juncture of “Shira Chadasha.”

Regarding hk, the Rama (ibid.) talks about starting along with the chazzan, as long as someone delayed starting SE in order to answer Amen. This seemingly answers your question. However, the Rama referred to a case where there was not enough time to daven normally, and some commentaries understood that there was not even enough time to start SE after Kedusha. If there were, it would be proper for the tzibbur to wait (Mishna Berura 124:8). This, then, answers your question in the opposite direction. It is unclear what the issue is. It could be a matter of having people answer Amen to the berachot, which is more of an issue for a tzibbur than for an individual (implication of Divrei Chamudot, Berachot 4:15). Alternatively, the problem could be answering Kedusha in the midst of one’s SE. If it is the latter, as the Magen Avraham (109:9) implies, the reason may no longer apply (see Levushei Serad, ad loc. – we cannot presently address the details).

There are significant reasons to say that it is preferable for the tzibbur to start SE together. The Kaf Hachayim (OC 124:10) points out that when everyone listens to the chazzan, he appears to be doing chazarat hashatz for them, but it is not possible to do chazarat hashatz before the tzibbur  has said the silent SE. Rav H. Schachter posits that it is appropriate to say Kedusha only in the appointed place within one’s SE. During chazarat hashatz, it is as if the whole tzibbur is in the midst of SE. However, regarding hk, where everyone is reciting their own SE, if one has not begun yet, Kedusha is not in the right place (Nefesh Harav, pg. 126). Rav Schachter also reports that Rav Soloveitchik had the practice of beginning SE with the chazzan in hk.

Both positions on your question have significant support, and the stakes seem low, as the participants in the debate agree that under pressing circumstances the other approach can be followed. Yet, the majority opinion and the more prevalent practice for Ashkenazim is to wait until after Kedusha before starting SE during hk (at least for Mincha, when hk is more common). People who follow Rav Soloveitchik’s rulings start along with the chazzan.
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	A Yom Yerushalayim Address for 5754 
(from Sha’alu Shlom Yerushalayim, pp. 38-41)


	[This address was given at the big Yom Yerushalayim gathering at Yeshivat Merkaz Harav during the Oslo process, which, stated mildly, Rav Yisraeli opposed.]

We have taken a short break from the pain, worries, and disappointment we feel whenever we hear the news to recall the great joy and optimism we felt on the glorious 28th of Iyar when Yerushalayim was liberated. We are consumed with disappointment in those who failed to demonstrate strength and belief in Chazal’s comment: “‘Eternity’- this is Yerushalayim.” There is no victory [ed. note- which shares a root with the word for eternity] unless it is connected with eternity. We take this break only to reinvigorate ourselves in our struggle against those in Israel with little belief. This is not what the people sent the government to do. They must act in a way that preserves belief in the G-d of Israel and belief in the Nation of Israel, that it has enough fortitude to persevere in the face of all who want to discourage it. 

“This is the day that Hashem made, let us rejoice bo” (Tehillim 118:24) - despite our pain. There is a statement of Chazal (Shir Hashirim Rabba 1:3) that I understood only after recent events. Chazal wondered what bo at the end of the pasuk refers to: to be happy in the day, or to be happy with Hashem. What difference does it make? Since Hashem made the day, if you are happy with what happened on the day, you are happy with Hashem. The midrash answers based on the similar pasuk, “The King has brought me to His rooms, let us rejoice and be happy with You” (Shir Hashirim 1:4), that the joy is about Hashem, not the day. Now we understand the difference between joy about the day or about Hashem. If it is about the day, then at times like this, the joy may feel out of place. While we cannot take down the flag of the State, I hung a black sash on it. We need to know that there is a sign of mourning and of despair. 

What does it mean that the King has brought me to His rooms (ibid.)? What are Hashem’s rooms? The gemara (Chagiga 5b) points out that while “power and delight in His place,” it is also said that “in mistarim (the hidden) My heart will cry because of pride.” The gemara explains that in Hashem’s place there is always happiness, but there is a hidden place where He cries about the pride of Israel which has been taken and given to the nations. When, last week, the Prime Minister degraded himself and thereby the Knesset and the whole nation, it was one of those events that makes Hashem cry “in hiding.” 

“If I forget you, Yerushalayim, may my right hand forget” (Tehillim 137:5). If someone signs such a thing of forgetting Yerushalayim … for Yerushalayim isn’t only a city; it is a concept; it is the Nation of Israel; it is eternity. Did he [the Prime Minister] not remember the oath? The pride was taken from Israel and given to the nations. That murderous enemy of Israel [Arafat], how he stood there with such chutzpah, without surrendering! We should not have given in to him. 

Hashem cries that we do not have the pride to know that He looks after us. Just as Yerushalayim is surrounded by mountains, so does Hashem encompass His nation. There is a Divine voice that helps and encourages. “Indeed, the Watchman of Israel will not slumber or sleep.” “He chooses for us our inheritance, the pride of Yaakov, whom He loved.” Who will dare to nullify that which was given to us?

“The built Yerushalayim, like a city that was connected together” (Tehillim 122:3). The city was split and began to develop, as we merited seeing. We must ensure that it is not just a physical city, for a spiritual Yerushalayim exists opposite the physical one. If we do not believe that there needs to be a correspondence between the city’s two elements, if we do not know that the State of Israel has to be a state of Torah and of belief in Hashem, then He has what to cry about in the hidden place. Hashem will strengthen us, awaken the belief in our hearts, and restore our pride.
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	Obligating the Plaintiff to Pay Expenses for a Spurious Claim

(based on Halacha Psuka, vol. 7 – A Condensation of a Psak from Piskei Din Rabaniim X, pp. 3-16) 

 

	Case: A husband brought his wife to court with a claim of sh’lom bayit (attempting reconciliation) after his wife left the house, claiming that he had acted violently toward her and was impotent. The wife spent significant money defending herself in court. She was able to prove, after his initial denial, that at the time that he was demanding reconciliation in court, he had approached a matchmaker about finding a new wife. The wife now demands financial compensation for her legal expenses.

Ruling: The Rama (Choshen Mishpat 14:5) rules that if litigants agreed to adjudicate in a distant place and only one showed up, the one who did not go has to pay the expenses of the one who did. The Yeshu’ot Yisrael (14:14) derives that, similarly, a plaintiff must pay for making spurious claims that did not need to be adjudicated at all. In other words, the general rule that one side cannot make the other side pay for expenses related to adjudication is only true when that party’s arguments in court were presented with a belief that they were correct. In this case, one dayan accepted fully the approach of the Yeshu’ot Yisrael and said that by approaching a matchmaker while he was making claims of reconciliation, the husband demonstrated that his claim was disingenuous.

In contrast, a second dayan countered that the gemara (Sanhedrin 31b) from which we infer that a defendant does not have to compensate a plaintiff for expenses uses the term “hatokef et chaveiro badin.” Rashi comments that it is talking about a plaintiff who makes life particularly difficult for the defendant. Since the whole discussion is on whether to make the defendant pay for the plaintiff’s expenses, the clear implication is that the plaintiff does not have to pay the defendant. This is despite the fact that the plaintiff is described as a troublesome litigant. The first dayan countered that although the plaintiff is described as being argumentative, it is referring to a case where the plaintiff won and, thus, the claim was certainly not spurious.

The second dayan said that in order to prove that the plaintiff’s claim was illegitimate, one needs a high level of certainty that there was no possibility he was sincere. In this case, it is possible that the husband wanted to keep his options open. If his wife agreed to reconcile, he would be satisfied and if that did not work out, then he had already begun looking for a new wife. While this does not show healthy signs of a loving husband, it does not prove that the entire adjudication before court was a hoax. However, the second dayan agreed that the claim that he did not approach the matchmaker turned out to be an absolute lie, and the husband has to pay the wife for the expenses the wife outlaid to prove that he had indeed approached one.
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