Dear Friends,

As usual we will not be sending "Hemdat Yamim" for Shabbat Chol Hamoed Pesach. Since isru chag and parshat Shmini are so close we are sending Hemdat Yamim for parshat Shmini in advance.

Additionally we have attached Rav Carmel's article on Pesach (in hebrew) entitled, "K'neged Arba Banim Dibra Torah."

Wishing you a Chag Kasher V'samayach,

Eretz Hemdah
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HEMDAT YAMIM
	PARASHAT Shmini                   24 Nissan 5766


	This edition of Hemdat Yamim is dedicated to the memory
R' Meir ben Yechezkel Shraga Brachfeld o.b.m.
Hemdat Yamim is also dedicated by Les & Ethel Sutker of Chicago, Illinois in loving memory of Max and Mary Sutker and Louis and Lillian Klein, z"l.
May their memory be a blessing!
	THIS WEEK:
• “On the Eighth Day he Called”... A Glimpse from the Parasha  

• “Moving Plants on Shabbat”... Ask the Rabbi

• The Torah of Eretz Yisrael – A Yahrtzeit Address for Harav A.Y. Kook z.t.l.  ... from the works of Rav Yisraeli zt”l

• Possible Negligence by a Non-Jewish Watchman … from the world of Jewish jurisprudence



	On the Eighth Day he Called


Harav Yosef Carmel

Our parasha begins with a seemingly innocuous, chronological detail: the events described took place on the eighth day of the Mishkan’s inauguration. However, the Sefat Emet taught, based on midrashim, many deep ideas to connect these words to the illusive metaphoric p’sukim of Mishlei 9 (1-3). We bring those p’sukim’s literal translation: “With wisdoms she built her house, she carved out its seven pillars. She prepared her meat and her wine and even set her table. She sent her young women and called on the high places of the city (karet)”.

The midrash (Vayikra Rabba 11) gives various possibilities as to the subjects of these p’sukim. Rav Yirmiya explains it in terms of the creation of the world. Hashem created the world with wisdom; the seven pillars are the days of the week. Rav Abba relates them to the subject of our parasha, the Mishkan. Betzalel, architect of the Mishkan, built it; the pillars are the seven days of inauguration, which lead up to the eighth day of our parasha. The meat and wine are the sacrifices and the libations that were offered therein; the table was set with the special bread (lechem hapanim). The calling was done by Moshe, as it says in our first pasuk: “It was on the eighth day, Moshe called to Aharon and his sons and the elders of Israel.” 

The Sefat Emet connected the midrashim in a marvelous, homiletic manner. The purpose of wisdom and things that are built with wisdom is to allow man to merit Divine Assistance. Everything that was created at genesis was a preparation for man, who receives a special blessing on Shabbat, the “extra soul” of Shabbat. So too, regarding the Mishkan, the goal was the eighth day, which followed the preparatory stage. As creation was finishing, man was asked to call names to the animals (Bereishit 2:20). The Sefat Emet explains that the idea of naming was to connect everything to its roots. Moshe likewise called out on the eighth day. 

The Sefat Emet continues that calling was involved in many critical elements of the world. The Beit Hamikdash is referred to as the house that My Name is called upon it (Yirmiya 7:10). In reference to time, the holidays are called mikra’ei kodesh (times that are called for holiness). Bnei Yisrael are called in a manner that connects us to the Divine: “The nations of the land will see that Hashem’s Name is called upon you” (Devarim 28:10). 

A brit milah is performed on the eighth day, as it is related to the extra soul which the baby has experienced on the preceding Shabbat. The brit confirms that he is slated for a special soul in the world to come. The eighth day is a sign of a loving connection between Hashem and His children. The calling is reminiscent of the angels who call one to another as they sanctify Hashem’s Name (Yeshaya 6:3).

May we merit returning to the call of the eighths with the building of the Beit Hamikdash and the fixing of creation.

Eretz Hemdah is the premier institution for training young rabbis to take the Israeli Rabbinate's rigorous Yadin Yadin examinations. Eretz Hemdah, with its distinctive blend of Religious Zionist philosophy and scholarship combined with community service, ensures that its graduates emerge with the finest training, the noblest motivations resulting in an exceptionally strong connection to Jewish communities worldwide.
            www.eretzhemdah.org
	Ask the Rabbi


Question:  May I move a potted plant on Shabbat, or is it muktzeh?
Answer:  There is another issue to discuss before we get to the matter of muktzeh. The Shulchan Aruch (Orach Chayim 336:8) states: “A plant-pot (atzitz), even if it has no hole (eino nakuv), one should be careful not to take it from on the ground and hang it from pegs or vice versa whether it is made of wood or pottery.” This halacha is based on the fact that we consider an atzitz to be nourished from the ground. (Biur Halacha, ad loc., discusses the degree to which and why this is so for an atzitz she’eino nakuv). Distancing the atzitz from the ground and bringing it closer are forbidden on Shabbat under the categories of uprooting and planting, respectively.

Intuitively, one would assume that within one’s home, considering the space and materials in between the plant and the ground, the plant’s nourishment is only from the dirt in the pot. On the other hand, poskim say that one may not pull things off even those plants that are inside the house (see Mishna Berura ad loc.:41). There are various opinions as to what type of separation under the atzitz serves as a sufficient separation. Metal or glass certainly break the connection between the plants and the ground (Ketzot Hashulchan 142:(5)). There is much discussion regarding a case where the plant (not its roots) extends beyond the separation (see Orchot Shabbat 18:24). There is further discussion whether the floors in most homes form a separation (see Piskei Teshuvot 336:7). The Tehilla L’David (OC 336:6) infers from the Shulchan Aruch’s ruling that the problem of moving an atzitz is only when one moves it from the ground to a place above it or vice versa. It is permitted to move the atzitz in between two similar places, even if it passes through a different type of area in the process. This is a strong but certainly not simple or unanimous contention (see Ketzot Hashulchan, ibid.; Shemirat Shabbat K’hilchata 26:(5)).

If we can satisfy the aforementioned issue, we still must deal with the matter of muktzeh. Earth is a classic muktzeh item, as it is not a utensil, a food, or similar item that is slated for a Shabbat appropriate activity. Yet, if one sets aside dirt for a specific appropriate purpose, it is not muktzeh (Beitza 8a). How do we consider the dirt in an atzitz? The Tehilla L’David (ibid.) infers from the discussion above, focused on planting issues, that muktzeh is not a problem. The rationale is that the earth serves to preserve the plants, which adorn the house. Some say that even if the dirt is considered having a function, it is like a kli shemelachto l’isur (utensil for a forbidden purpose). It helps plants live and grow, something one may not do on Shabbat. Such a utensil is permitted to be moved only to be used for its purpose or because the location it occupies is needed (see Shevitat Hashabbat, Zoreiah (4)). Others say that it is not muktzeh at all; still others say that it cannot be moved for any purpose. In general, there is a machloket whether vegetation, where there is no fear that one will uproot improperly, is muktzeh. The Taz 336:4 and Magen Avraham 312:6 say it is muktzeh; the Machatzit Hashekel ad loc. brings those who are lenient. The author of the Mishna Berura leaves the matter undecided (Sha’ar Hatziyun 336:38).  

Two of our generation’s major authorities rule that one should not move an atzitz on Shabbat (Rav Moshe Feinstein, cited in Tiltulei Shabbat pg. 86; Shemirat Shabbat K’hilchata 26:2). (Shemirat Shabbat K’hilchata 26: 25 sees no problem with moving a vase of flowers in water.) It is unclear to us what the exact basis of their ruling. The simplest advice is to arrange matters before Shabbat so that there is no need to move the plant-pot and avoid the significant problems. On the other hand, we cannot fault one, who as a matter of course or, at least in a case of need, relies on the opinions that one can move an atzitz, especially she’eino nakuv, from place to place. 

Have a question?..... e-mail us at
info@eretzhemdah.org
	MORESHET SHAUL


The Torah of Eretz Yisrael – 
A Yahrtzeit Address for Harav A.Y. Kook z.t.l.  
(from Dabar L’dor pp. 37-39)
We learn of the influence of a place on Torah and decisions of halacha from the pasuk: “Should something be unknown to you in a matter of judgment between blood and blood … matters of dispute in your gateways, you shall get up and come to the place that Hashem will choose” (Devarim 17:8). The scholarship of Eretz Yisrael (=EY) is referred to as: “The gold of the land is good” (Bereishit Rabba 16); Bavel’s is called: “In the darkness” (Sanhedrin 24a). EY’s scholars are called “pleasantness” and Bavel’s are described as “damagers.”

These descriptions are not meant to denigrate the scholars of Bavel, whom we cherish so much. Rather, they demonstrate how the “spring” from which Torah’s light and power are drawn differs from place to place. Each power has a place where it is dominant over other powers. For example, idol worship’s place is outside Israel (see the story of the Kuttites - Melachim II, 17), because the content of idol worship is to see matters in a disjoint manner. Similarly, in the Diaspora, one learns even Torah in a manner of negation. The gemara (ibid.) describes how one scholar would present an idea and another would reject it. So too, the Diaspora was the setting for the major, factional disputes between Hasidism and the Mitnagdim, the Mussar movement and its detractors, and the “combatants” over Zionism.

EY has the power to implant a foundation of unity in people’s hearts, which enables them to see a full picture. In that way, one who sees a very different approach does not instinctively deny it totally but can see the positive and extract a fitting use from it. Chazal learn the praise of EY, “there is nothing missing in it,” that it has peppers (Berachot 36b). The significance of peppers is that it is not an independent food but is used to enhance other foods. This is characteristic of EY.  

This may be why authentic semicha is only in EY, for Sanhedrin rules based on the majority opinion after all have considered everyone’s opinions, a trait which is more prevalent in EY. Elsewhere, the minority does not fully hear and accept the majority’s view and cannot articulate its view to the majority. This inability to accept another’s view is hinted at by, “matters of dispute in your gateways” and is symptomatic of the Diaspora’s atmosphere. Beit Shammai and Beit Hillel disagreed but maintained peace and brotherhood between them. When the Torah tells one with an unsolved question to go up to the place that Hashem chooses, it is assuring that in that place there is a foundation of mutual respect which allows the proper spirit for resolving the dispute.

Rav Kook represented in our generation the Torah of EY. He had broad knowledge of all elements of Jewish scholarship throughout the generations. He digested vast knowledge with an approach of integration, not negation of others’ views. This does not happen simply by entering the Land; one must prepare. R. Zeira fasted 100 fasts to forget the Torah of the Diaspora and accept the Torah of EY (Bava Metzia 85a). 

“He gives a soul to the nation on it [the Land]” (Yeshaya 42:5). One has to ready himself to receive the “extra soul,” which is available in EY and also on Shabbat. Its content is to take the physical, which the soul usually rejects and can only be used by the body (see Rashi, Beitza 16a). It enables the spiritual to find spirituality in the physical. In the Diaspora, Jews survive by stressing the spiritual at the expense of the physical. A Jewish child is not encouraged to strengthen his body. In EY, one can develop the body in a way that it complements his spirituality.

Rav Kook was able to include all of the elements of Klal Yisrael, even the “peppers.” Even that which does not have independent value can add flavor to the “pot.” We should learn from him to treat everyone with the respect and to have a connection with the broad experiences of life in Israel and to infuse them with the fragrance of Torah.

	P'NINAT MISHPAT


Possible Negligence by a Non-Jewish Watchman 

(based on Halacha Psuka, vol. 6 – Condensation of  a p’sak by Beit Hadin L’mamonot of Kiryat Arba) 
Case: The plaintiff, a Jew, handed over his flock to a non-Jewish shepherd to care for the sheep until he would find a buyer for them. Many sheep died from overeating barley. The plaintiff claims that the shepherd knew that the flock was used to being fed from grazing; thus, giving them so much barley was negligent. The defendant says that he did not know that the flock consisted of grazers and that he treated them exactly like his own flock. He also points out that he watched the flock for free as a favor. 

Ruling: There is a factual dispute between the plaintiff and the defendant over whether the defendant was negligent in his care of the flock. The gemara (Bava Metzia 42b) discusses a similar case. Someone entrusted an ox which was missing teeth to a herdsman to care for, and, because of the ox’s inability to eat normally, it died. The gemara says that if the dispute were between the owner and the herdsman (the gemara’s case was more complex), the herdsman would have been obligated to pay, as he should have checked to see if the ox was eating. However, our case is quite different. Firstly, the flock here did eat and, therefore, there was nothing for him to notice. If he had known that they were fed from the pasture, it would have been his fault, but he denies knowledge of that, and no evidence was presented to support that assertion. Additionally, the gemara stresses the fact that the herdsman was a paid watchman (shomer sachar) in justifying his high level of responsibility. In our case, all agree that the shepherd was unpaid (shomer chinam). Thus, only negligence would obligate the shepherd, and there is a claim but no evidence of negligence.

Furthermore, we need to establish whether the shepherd, who in this case is a non-Jew, is bound to the Torah’s obligations of a watchman. The Rambam (Sechirut 2:5) and Shulchan Aruch (Choshen Mishpat 301:9) rule that the laws of watchmen are only between two Jews, not between a Jew and a non-Jew. The case they discuss is where the Jew is the watchman; however, the S’ma (301:12) adds that the same is true when a Jew is the owner and a non-Jew is the watchman. Therefore, the laws of a watchman do not obligate the shepherd in this case.

There are opinions that when a watchman is negligent, he is obligated like one who damages, not only through the laws of a watchman. However, since there are significant dissenting opinions (see Shulchan Aruch, ibid.:1), one cannot extract payment from the shepherd in this case.

Based on the analysis above, the defendant is exempt from paying.
Do you want to sign your contract according to Halacha?

Our new Beit Din, "Mishpat VeHalacha B'Yisrael" is now operating to serve the community.
Turn to "Mishpat Vehalacha B'Yisrael":
Tel: (02)538-2710  Fax: (02) 537-9626
beitdin@eretzhemdah.org
Founder and President: Harav Shaul Israeli zt”l    Deans: Harav Yosef Carmel, Harav Moshe Ehrenreich
ERETZ HEMDAH *5 Ha-Mem Gimmel St.*P.O.B 36236*Jerusalem 91360
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