	This edition of Hemdat Yamim

is dedicated to the memory of
Mina Presser bat Harav David and Bina on the occasion of her third yahrzeit, 24 Tamuz and members of her family who perished in the shoah, Al Kiddush Hashem

and in memory of R’ Meir ben

Yechezkel Shraga Brachfeld o.b.m.

Hemdat Yamim is also dedicated by Les & Ethel Sutker of Chicago, Illinois

in loving memory of Max and Mary Sutker and Louis and Lillian Klein,z”l.

May their memory be a blessing!
	[image: image6.jpg]HEMDAT YAMIM





	
	Parashat  Pinchas                                                  19 Tamuz 5766

       

	
	This week:

	
	• Finding Opportunities to Sanctify - A Glimpse from the Parasha 
• Payment to contractor who became ill before finishing the job  - Ask the Rabbi
• Adapting the Grandfather’s Fervor - from the works of Rav Yisraeli zt”l
• Misinformed Purchase of a Car - from the world of Jewish jurisprudence
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	Finding Opportunities to Sanctify
Twice in Sefer Bamidbar, the Torah recalls Moshe and Aharon’s sin at the “waters of quarreling” and its responsibility for their inability to enter Eretz Yisrael. Both times it mentions their failure to sanctify Hashem. Let us investigate the wording of the Torah’s description in our parasha. 

“As you refused My word in the Desert of Tzin at the quarrelling of the congregation to sanctify Me with the water before their eyes; these are the waters of quarrelling of Kadesh in the Desert of Tzin” (Bamidbar 27:14). Why does the Torah give a name to the waters which happen to be the setting for a fateful sin and stress where it took place? The order of the pasuk is also difficult as it seems to indicate that the quarrelling of the congregation was to sanctify Hashem. Although Moshe may have over-reacted to the people’s complaints of lack of water, they certainly did not seem to be sanctifying Hashem with their complaints. The Ibn Ezra answers the second question simply by saying that the pasuk is indeed to be understood as out of order. The sanctifying of Hashem goes on the beginning of the pasuk. Moshe and Aharon refused (according to Unkelus’ translation) to sanctify Hashem. Even if the direct meaning is as Ibn Ezra posits, one can still ask if the Torah’s order is meant to indicate a second level of understanding.

Returning to the first question, Rashi gives two separate, almost opposite explanations of the stress of “the water of quarrelling of Kadesh.” One is that it is meant to prompt us to infer that this was a unique event, for only here did Moshe sin. The second explanation is that this was one of three occurrences of a similar phenomenon related to water. As the Siftei Chachamim explains Rashi, these were the same Bnei Yisrael who caused problems at the waters of Marah, where they complained of thirst, and at the [Red] Sea, where they complained about the apparent, impending doom at the hands of the Egyptians. The second explanation seems difficult. First of all, Moshe’s shortcoming, not the nation’s, is the subject of this section, as it explains why he did not enter the Land. Secondly, it is historically questionable. After all, the generation of Marah and the Sea had all but died out by the time Moshe sinned at the rock.

Rashi is indeed elucidating Moshe’s failure by explaining that Bnei Yisrael, although comprising new individuals, were acting a similar way to their predecessors when struck by fear of thirst or death. At Marah and the Sea, Moshe followed Hashem’s instruction with a confidence that the people’s fear would turn into a means of sanctifying Hashem when they would be saved; at the rock, he did not. However, the people were paradoxically providing Moshe the opportunity to sanctify as the strange order of the pasuk hints.

It is difficult but important to remember that not only happy national events but even difficult ones have the potential to boomerang into an opportunity to see Hashem’s Hand positively.
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	Question: We hired a contractor to do major home renovations. His prices for various jobs were relatively high, but he told us that he would throw in major parts of the work we asked for as a bonus. After doing about 75% of the total job but only around half of the “bonus,” he became sick and had to stop working. He now demands 85% of the set price, pointing to the line items he completed and their corresponding prices on the written work order. He promises to make up for the bonus items with jobs of similar value after he recovers. While we feel bad for him, his illness not only complicated our lives, but we also had to pay another contractor good money (more than 25%) to finish up. We do not want to settle for future services of questionable value to us. How much should we pay? 
Answer: We will answer your question with two reservations. First, we refer to the letter of the law, not to matters of compassion for a worker who got sick and the value of avoiding fights. We leave those elements to you. Also, we cannot rule conclusively on monetary matters without hearing both sides in the framework of a din Torah. We can only discuss your apparent rights and obligations based on your depiction. 

Clearly, it is now common for salesmen of different types to present package deals as if you pay for one thing and get another for free. This is sometimes accurate, as in a case where one buys a car and receives a key chain as a present. However, if you clearly ask for, say, 12 projects done in your home and the contractor makes it worth your while by promising 4 of the major ones for free, it is clearly a package deal with one price for the total job. Thus, you do not have to pay the full list price of the work and can deduct for the undone work that was “free” in name only. 

What happens when people arrive at a package deal of which only part is carried out as designed? Consider a precedent in the realm of a sale. Reuven agreed to buy from Shimon land and date trees, but Shimon did not provide the trees. The Rambam (accepted by the Shulchan Aruch, Choshen Mishpat 216:5) says that, in such a case, the whole deal is off, and the buyer can return the field and does not have to agree to compensation for the trees. The Rama (ad loc.) accepts the opinion that the sale of the land stands. In certain cases, all seem to agree that half a sale does not stand alone. For example, if one tried to sell a large field but was actually capable of selling only part of it, the buyer can reject the part that should have worked (Shulchan Aruch, ibid. 182:8). The Netivot (ad loc.:8) makes some distinctions, including whether the parts of the sale form one unit or are more easily separated. 

However, your case does not lend itself to voiding the whole agreement. You cannot “return” the services you received but must reckon with the work that was done. Your case is similar to the gemara (Bava Metzia 79a) about Reuven who rented a donkey from Shimon to transport wares and the donkey died along the way. Reuven has to pay Shimon for the part of the trip he made. The Rama (Choshen Mishpat 310:2) limits this to a case where Reuven can salvage the situation by selling the wares where they are or finding alternative transportation. Otherwise, he need not pay when the job was not completed and he received no benefit. However, if there was benefit, even if the alternative brought the total cost to more than was originally agreed to, if it is only moderately so, Shimon still gets paid for the work he did. We do not deduct the added cost when it was caused by matters out of his control (see Pitchei Choshen, Sechirut 3:(33)).

In broad terms, the amount you halachically owe should be calculated as follows. Determine the relative market value of the work completed as a percentage of the whole job. Multiply that percentage by the total price agreed upon for the work (irrespective of whether it is the average market price). Use that number as a basis of arriving at an appropriate agreement.
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	Adapting the Grandfather’s Fervor 
(from a sicha on Parashat Hashavua, 5716, courtesy of R. Yisrael Sharir)
The majority of our parasha deals with the preparations to enter Eretz Yisrael. These include a census of men of army age, instructions for dividing and settling the Land, the laws of inheritance, the appointment of Yehoshua as Moshe’s successor, and the addition of korbanot  that were not in practice during the stay in the desert. An apparent exception to this trend is the completion of the story of Pinchas, which was discussed mainly in last week’s parasha. Pinchas rose up from the congregation, while witnessing Zimri’s public promiscuity and challenge to Moshe, and reacted zealously by killing him and his partner. The Torah stresses Pinchas’ genealogy as a grandson of the distinguished and peace-loving Aharon. Chazal tell us that this was necessary because members of Bnei Yisrael decried his behavior, saying: “Did you see this one whose mother’s father used to sacrifice calves to idol worship and he kills the leader of a tribe in Israel?”

We should understand that the criticism of Pinchas had some apparent merit. Is it right to kill with an outburst of anger, to carry out a punitive execution without a trial, a judge, or deliberation? Is it not rare for even Sanhedrin to execute someone once in seven years? Pinchas seemed to follow the blood line of his idol worshipping ancestors, not his peace-loving grandfather, Aharon. Therefore, it was necessary for Hashem to publicize Pinchas’ connection to Aharon and award him with a covenant of peace. The Torah thus teaches us that Pinchas’ actions were not a contradiction to his predecessor’s legacy; on the contrary, they were a continuation of it. The same holy enthusiasm and willingness for self-sacrifice that exemplified Aharon’s pursuit of peace was employed by Pinchas under different circumstances as the fire of zealousness to root out the evil in Israel. 

Only a superficial perspective on the Divine Attributes sees a contradiction between Hashem’s portrayal as a merciful G-d and that of a zealous and retributive G-d. There is no contradiction. The zealousness and retribution are necessary to preserve the mercy. Without them, the attribute of mercy would be usurped as a cover for any sinner or murderer to fulfill his soul’s sordid desires without the fear of consequences. Pinchas, in his own way, provided protection for the nation, which was as important as Aharon’s peace promoting activities.

This lesson fits in well with the rest of the parasha, which took place during a respite between the battles against Sichon and Og on the eastern bank of the Jordan and the battles against the seven nations in Eretz Yisrael proper. One should not think that a mockery is being made of a Torah that preaches mercy and compassion yet commands to fight and kill the inhabitants of the Land who do not agree to vacate it. These wars were not like those of bloodthirty nations. Rather the army that carried them out was the army of Hashem and their war was the war of Hashem to stamp out evil from the Land. Therefore, the apparent acts of cruelty were really acts of zealousness to preserve an eternal, true peace.

Hundreds of years later, Eliyahu Hanavi expressed similar fervor to protect the Nation of Israel. “I have certainly been zealous to Hashem, G-d of the Hosts, for Bnei Yisrael have forsaken His covenant” (Melachim I, 19:14). The license to act with such zealous fervor is one that is reserved for a choice few in every generation. It is also that which ensures that the chain and covenant of the generations will be preserved and never, Heaven forbid, be broken.
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	Misinformed Purchase of a Car 

(based on Halacha Psuka, vol. 10 - A Condensation of a Psak by the Beit Din of Rechovot, found in Shurat Hadin VII, pp. 163-168) 

Case: The plaintiff (=pl) bought a used car for 50,000 shekels from the defendant (=def), according to the standard price list. A third party who bought the car from pl discovered that the car had been a company car, a fact that lowers its price value by 3,000 shekel. Pl now demands from def, who withheld this pertinent information, the 3,000 shekel he had to return to the third party. According to the pricing system, a car that was owned by a public company depreciates 15%, as opposed to 10% for a private company. Def admits that the car was owned by a company but says it was a private one. Pl says it was a public one. 

Ruling: We reject payment for the claim that def caused pl damages when he resold the car because that is gerama (indirect damages). However, we must see if pl has a claim of mekach ta’ut (a purchase based on misinformation). 

The Shulchan Aruch (CM 232:3) rules that if it becomes clear to the buyer only after the purchase of an object that it was flawed, the sale is void. The Shulchan Aruch (ibid.:6) clarifies that the sale is null only if the level of flaw is such that the people of the country agree that it is a flaw for which one backs out of a purchase. Otherwise, one cannot back out unless there was a stipulation, for whoever is involved in commerce without specification relies on the custom of the country. Beit din determined that there is not a clear custom to return a car if it had been a company car. Furthermore, in this case, pl agrees that he was not interested in voiding the sale, just in recovering money.

Regarding recovery of the overpricing of the car, note that even according to the plaintiff, the price difference was only 15%. The rule is that mispricing (ona’ah) of less than a sixth is not recoverable, as we assume that the buyer relinquishes his rights to ona’ah beneath this level. However, this case is different because of the Rama’s ruling (233:1, based on the Terumat Hadeshen). If one sells what was assumed to be high quality meat and it was lower quality, the sale stands but the seller must make up the price difference. The V’Shav Hakohen (64) infers from the Terumat Hadeshen that ona’ah is returned even if it is less that a sixth. Why should this case be different from other cases of ona’ah? It is apparently because of the concept that changes in size, weight and number are returned even if they are less than a sixth in difference. Rashi explains that a sixth is pertinent when the inaccuracy is related to pricing which is by its nature difficult to quantify. However, when it comes to a more definable inaccuracy, people are more likely to object. So too, regarding a factual matter like that of our case, one must assume that the buyer can demand compensation if he was unaware of the information which lowered the car’s value.
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