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	Keep Your Distance
As Bnei Yisrael encamped at the foot of Mt. Sinai to witness Hashem’s revelation and accept the Torah, Hashem laid out strict rules to keep them from approaching the mountain. Even the kohanim (the firstborn, who at that time were religious functionaries), who were used to approaching to serve, Hashem had to keep their distance (Shemot 19:22). Why were people who were fit to approach Hashem in a Beit Hamikdash type setting not allowed to do so at this time?

One might suggest that here, where Hashem was revealing Himself, “seeing Hashem” was improper and potentially lethal (see ibid. 33:20). However, Rabbeinu Bachyei infers from the p’sukim that Bnei Yisrael were warned only not to try to see Hashem. As far as actually seeing Him, they couldn’t even if they tried.

Looking into the matter, we may notice something interesting regarding Moshe Rabbeinu, the only one to go all the way up the holy mountain. In his first encounter with Hashem, at the s’neh (burning bush), Moshe was told not to approach the s’neh because it was too holy. How is it that at the more powerful revelation Moshe was allowed to get as close as can be and previously not?

Perhaps the answer is contained in a well-known pasuk in Tehillim (111:10): “Reishit chuchma yirat Hashem (The beginning of wisdom is the fear of G-d).” It is not only that fear of Hashem is a basic to wisdom. The pasuk also infers that the proper order of attaining wisdom is to start by ensuring proper fear of Hashem. Once accomplished, one can draw closer in search of greater familiarity with and inspiration from Him. However, trying to “see Hashem” without prefacing it with a deep realization that the Divine is not fully approachable is dangerous. 

At the s’neh, Moshe learned the lesson that he was incapable of fully grasping Hashem. He reacted by hiding his face. After showing he had the proper fear, he was later commanded to approach the Divine as much as a human can. Aharon, who was a prophet, could get closer than others. Some say that the kohanim also got closer than others in the nation (Rashi to 19:24), for they had experienced approaching Hashem and knew the regulations of not violating the boundaries. Others had to keep a greater distance.

Let’s put it another way. It is not that people should not go forward even though they cannot see. Rather, they should not go forward because they cannot see. Those who see better are more likely to know that they cannot see everything. Those who see less may think they have reached the pinnacle of understanding; that is very dangerous. Yirat Hashem helps set one straight on his self-appraisal.

In our times, some people are willing to experience an intense, spiritual experience or delve into the mystical before accepting the concept of fear of Hashem. As our forefathers learned, a healthy dose of humility and fear should precede an intimate “look” at the Divine. In truth, even at a healthy distance, exposure to the Divine is awe-inspiring and memorable.

P’ninat Mishpat- Introduction to Halacha Psuka 
In conjunction with the opening of our new beit din, Mishpat V’halacha B’Yisrael, we have begun to put out a weekly publication on the field of Jewish jurisprudence, called Halacha Pesuka. Halacha Psuka, written in Hebrew, is sent to a subscriber list by e-mail weekly. We know that many of those who read this publication and especially this column are bi-lingual and interested in the topic called mishpat ivri, in the Israeli parlance. Therefore, we decided to introduce our readers to this new publication. We also plan, in the coming weeks, to translate and use some of the material contained within it for the P’ninat Mishpat column. We now present to you the mission statement of Halacha Psuka.

It was the vision of the prophets to return the law of the Torah to its proper standing. Unfortunately, many who are in need of legal recourse turn to the secular courts because they assume that the religious courts are incapable of providing remedies for their problems. In practice, this is not the case. The guidance of our eternal Torah is binding and viable today as in the past. The many rulings of the rabbinical courts (piskei din) that are being produced on a daily basis in a vast spectrum of matters are evidence of the vitality of Jewish jurisprudence. They present solutions to all the different elements of monetary matters.

However, the world of piskei din is not visible to the general public. Only certain talmidei chachamim deal with the practical application of these topics on a regular, serious basis. Because the public is not exposed to their work, many have the misconception that the necessary skills and infrastructure do not exist. Additionally, even those who are involved in the field do not always have access to all of the written work that could make their own work more efficient.

In order to help rectify this situation, Eretz Hemdah’s beit din, Mishpat V’halacha B’Yisrael, has decided to produce Halacha Psuka. In Halacha Psuka, we will publicize pikei din that have been written by different dayanim over the last few years. The published piskei din do not necessarily represent the policy of Mishpat V’halacha B’Yisrael. Instead of  bringing entire piskei din, which would make the work too cumbersome for most people to benefit from, we will present summaries of the piskei din. We remove much of the give and take of the Talmudic discussion and concentrate on the basic facts of the case and the underlying principles which can be applied elsewhere. [This is similar to the condensations of piskei din that we have been presenting in P’ninat Mishpat over the last few years. The main stylistic difference is that we have done so in paragraph form and Halacha Psuka does so in outline form.] Each week a few piskei din will be presented.

If you would like to receive Halacha Psuka on a regular or trial basis via e-mail, please contact the editors at: halachapsuka@eretzhemdah.org. Include the e-mail address at which you would like to receive it.

	Moreshet Shaul 

(from the works of Hagaon Harav Shaul Yisraeli zt”l)

Benefit from the Ashes of Chametz - part I

(from Shaa’rei Shaul, shiur 9) 

[In honor of those who are learning Pesachim in the framework of daf hayomi, we will share related material from the new sefer of Rav Yisraeli’s Torah, Sha’arei Shaul.]

The Tur (Orach Chayim 445:2) says that whether chametz that was burnt is asur b’hana’ah on Pesach depends if one holds like R. Yehuda (=RY) or Rabbanan. According to RY that one must eliminate chametz by burning it, the burnt chametz is mutar b’hana’ah. According to Rabbanan that it can be dealt with in a variety of physical ways, it is asur. This is based on the rule that the ashes of isurei hana’ah which one needs only bury (nikbarin) are asur b’hana’ah.

R. Akiva Eiger (Haghot, OC 445) asks the following question. Tosafot (Temurah 33b) explains that the reason that the ashes of isurei hana’ah that are to be burned are mutar is that undergoing a mitzva of being destroyed causes them to be permitted. If so, why can’t we say that according to Rabbanan also one performed the mitzva to destroy the chametz, even if Rabbanan’s parameters for fulfilling the mitzva are more relaxed?

Rav Chaim of Brisk (Chametz U’Matza 1:3) explains that at the heart of the machloket between RY and Rabbanan is the question of the nature of the mitzva to destroy chametz. According to RY, the mitzva is on the cheftza (object) that needs to be burnt. In other words, when the chametz that is slated for destruction is burnt, it has undergone the required process which changes its status to that of mutar b’hana’ah. According to Rabbanan, the mitzva to destroy relates to the gavra (the person). In other words, one has to ensure that he does not own chametz. As the person’s personal mitzva does not relate to the object, its fulfillment does not change the chametz’s status. 

The Rambam (Chametz U’Matza 3:11) rules like Rabbanan that one can destroy chametz in any manner, including but not limited to burning. The Magen Avraham asks that there is a rule that nikbarin should not be burned, out of concern that one might think incorrectly that he can benefit from the ashes. The Kehilot Yaakov (Pesachim 12) answers, within the Rambam’s approach, that chametz is an exception and does not become mutar b’hana’ah even according to RY. In general, the isur hana’ah is an outgrowth of the mitzva to destroy the object. Thus, if it is burnt, the reason for it to be asur b’hana’ah falls off. However, chametz is different, as we see from the fact that it is asur b’ hana’ah even when it is owned by a non-Jew, even though there is no mitzva to destroy it. Thus, the two halachot are unrelated. As the ashes are forbidden no matter what one does to them, the Magen Avraham’s question does not apply.

However, the Kehilot Yaakov is difficult. Tosafot (Pesachim 21b) proves that RY permits the ashes after they are burnt, for the gemara raised the possibility that it is mutar even during the burning process. One can also deflect the Kehilot Yaakov’s proof from the non-Jew’s chametz that the isur hana’ah is unrelated to the mitzva to burn it. The non-Jew’s chametz is indeed fit to be burnt; Jews just do not have a connection to his chametz in order to be required to do so. Therefore, we must find another answer to the Magen Avraham’s question [to be discussed next week].

The Kehilot Yaakov also asks why we need a pasuk that chametz is asur b’hana’ah as, regarding kila’ei hakerem, Chazal learned the isur hana’ah from the need to burn it. He answers according to his approach that the pasuk is needed regarding a non-Jew’s chametz. However, we have to give a different answer. There is a distinction between kila’ei hakerem and chametz. The former was produced via an aveira. If the Torah requires its destruction, it must then want us not to benefit from it. In contrast, as long as one is planning to burn chametz, no aveira has taken place. Therefore, without the pasuk, we would not know there is an isur hana’ah in the meantime.


	
	Ask the Rabbi

Question: I had friends over; I didn’t notice that one of them brought a music CD, which she left in my CD player. A week later she inquired about its whereabouts. We found it outside its case, among an assortment of family CDs. I might have taken her CD out, thinking it was one of the kids’; perhaps my kids (under bar mitzva) did so. My friend later told me that it was scratched and ruined. She did not ask me to pay her, but should I offer? 

Answer: As we always preface such monetary questions, we cannot tell you for sure that you are exempt without formally hearing your friend’s version of the story. We will give our thoughts according to your perspective. This is sufficient since your friend has not demanded payment, and you want to know if you should volunteer it. 

There are two issues to consider. One is whether you are obligated to pay for failing to watch the CD properly. The other is whether you are obligated as one who might have damaged it.

In general, a person is not obligated to watch something and pay for damages stemming from negligence unless she consented on some level to accept that responsibility (see Bava Kamma 47b). Since you were unaware that your friend’s CD was in your possession, that certainly did not happen. 

This case, though, is more complicated because this may be a case where the laws of hashavat aveida (returning a lost object) apply. It is unclear from your description whether your friend realized quickly that the CD was by you (and thus it was not lost) or whether she wasn’t sure where it was, and it was an aveida. Let us assume the latter. The Torah obligates one who finds an aveida in the laws of a watchman even if he did not intend to become responsible (Shulchan Aruch, Choshen Mishpat 267:16). The question of whether he is like a paid or a volunteer watchman (ibid.) is irrelevant here because either way it is negligent not to put a CD in its case, and all watchmen are obligated to pay for negligence.

One usually becomes obligated in the laws of hashavat aveida, including the obligation of a watchman, at the time he lifts up the object (see Bava Metzia 26b; Pitchei Choshen, Metzia 4:(2)). What happens, though, if one picks up an object without realizing that it is an aveida? There are related discussions on whether one who physically had control of an aveida without fully understanding the scope of his obligation becomes a full-fledged watchman. The Ketzot Hachoshen (291:4) was unsure whether one who found something he thought was cheap is obligated in its full value when it turned out to be more expensive. The implication is that if he had not even realized that the object was a lost one, he would not have been obligated. Similarly, the Machane Ephrayim (Chatzer 5) proves from the Rambam that one who unknowingly has an aveida on his property is not yet considered one who found an aveida. Therefore, in your case, you did not have a watchman’s obligation.

However, even without a watchman’s responsibility, you may be obligated for scratching the CD. In general, one who physically damages an object, even with little personal blame, must pay the damages (Bava Kamma 26a). However, we do not know for sure that you scratched the CD. Something could have fallen on it when it was exposed. Your friend could have scratched it, if not before someone in your house moved it, then perhaps after she took it home. Your kids could have done it, and minors and their parents are exempt from paying for the minors’ damages (Shulchan Aruch, ibid. 424:8). Therefore, a beit din could apparently not obligate you to pay because there is a doubt if you damaged the CD. Poskim discuss whether children who damage should pay when they grow up (see Pitchei Choshen, Nezikin 10:(115)), and parents often pay for their children’s damages. However, a CD’s scratching is common; even proper care does not always prevent it. Therefore, you do not even seem to have a strong moral obligation. On the other hand, it is likely of value to offer your friend at least partial payment and see what she says. 
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