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	How Bad is It?
In a couple of places in our parasha, the Torah seems to subscribe to a very harsh punishment, only for Chazal to teach us that the Torah did not mean to carry out the punishment as it appears. “An eye for an eye” really means money for an eye. The Torah also talks about an ox that killed and, despite being warned, the owner failed to watch the ox, which ended up killing again. The Torah says that not only should the ox be killed, but also its owner yumat (shall die) (Shemot 21:29). Chazal teach that it does not mean that beit din executes the grossly negligent owner but that he is liable to die in a premature, Divinely ordained manner. 

The question begs: what is the point of writing the matter in a way that sounds like he should be executed if we are not to do so? Rabbeinu Chananel (to Bava Kamma 27a) says that the Torah is telling us that the owner who did not curb his murderous ox really deserves death. However, the Torah spared him and gave him a lesser sentence and a means of making some amends through a special, atoning monetary payment. 

Yet, one can still ask why this is the only case where one who indirectly caused death is worthy of death. Why do we not find this idea regarding one who digs a pit, is warned to cover it, and refuses to do so or one who lights a fire, is warned to extinguish it, and continues? They make full damage payments like the owner of a dangerous ox, so why should they not be fit to die for their criminal negligence?

The key to the special nature of the owner of the murderous ox may be the Torah’s description, “lo yishmerenu” (he will not watch it). The Torah doesn’t say he didn’t watch it, in the past tense. It may be hinting that some people act in a way that shows that they have no intention to ever watch the ox. When a person lights a fire, he realizes that if it damages or kills, it is, to a great extent, he who did it. The same is true of a ditch he dug in the public domain. It is unlikely that his negligence is a philosophy. In contrast, the owner of the ox can point fingers: “It’s not me. The ox did it. That, after all, is the reason that the Torah says to kill the ox.” One who shifts responsibility to another, claiming that he is responsible only for things he does himself possesses a sick yet all too human philosophy. It is dangerous to leave the standard rules of culpability. The Torah confronts him with the phrase “yumat.”

From a halachic perspective, the scenario is limited to animal owners. However, the lesson of fighting the tendency to shift blame for endangering people away from oneself is important. When a driver speeds or tailgates, his reaction to one who dares confront him may be that he is too good a driver for anything to happen. If, Heaven forbid, something does happen, he can reassure himself that someone else was at fault for stopping abruptly or building poor roads. The Torah teaches us that failing to minimize risks to others is tantamount, on some levels, to murder itself.

P’ninat Mishpat- Invalid Document Followed by a Kinyan (Halacha Pesuka’s condensation of Shurat Hadin, vol. I, pg. 301-318)
Case: A couple got divorced after signing a settlement stating: “The sides agree that the ex-husband will pay the ex-wife 800 shekel a month for child support.” The court’s protocol states that following the signing of the document, the husband performed a kinyan sudar (a symbolic act of finalizing an agreement) “on the agreement I signed.”  The husband now claims that he is not bound by the agreement because its language of agreeing to payment (as opposed to obligating oneself) is halachically invalid.
Ruling: It would seem that one who signed a standard document that was not written in the form of self-obligation is obligated based on the concept of situmta (based on Beit Yosef, Choshen Mishpat 61in the name of the Rivash). Situmta means that any act which is accepted in a society to effect a transaction is valid for a halachic kinyan even if it is not a halachically prescribed kinyan. However, this logic is insufficient in our case where the obligation is on future payment and not on the transfer of an object in the present. Since there are significant opinions that situmta does not work for future obligations, the husband can say that she has no right to extract money from him. 

However, the kinyan sudar that was carried out after the signing of the document does obligate the husband. One proof for this contention is the gemara (Bava Batra 42b) regarding partners who relinquished their rights in a joint venture using language which is generally insufficient. The gemara says that it was valid in their case when they performed a kinyan sudar. Rashi and the Rashbam explain that the kinyan overcomes the faulty language. In contrast, the Rach and Rif say that the kinyan is presumed to be accompanied by a correct use of terminology.

Other important Rishonim, including the Rashba (Shut II, 301) accept Rashi’s approach. The Rashba writes: “… so too in all cases, the kinyan [sudar] strengthens and fixes and includes things in the present or the relinquishing of rights that were not in the [words’] meaning if not for the kinyan.” The Beit Yosef quotes this Rashba without bringing a dissenting opinion in several places (including CM 195). The Rama (CM 212:1) also accepts the Rashba. Although the Sema (37:7) says that there are many who reject the Rashba, there is a long list of poskim who agree [beyond our scope]. Since the author of the Shulchan Aruch and the Rama accept the Rashba, we are able to extract money based on his opinion and do not allow the defendant to say kim li (I can hold on to the money based on the minority opinion).

Thus, due to the kinyan, we reinterpret the husband’s assertion in the document as a personal obligation to supply his children with the sum of money mentioned in the document. Therefore, the obligation should be enforced.


	Moreshet Shaul 

(from the works of Hagaon Harav Shaul Yisraeli zt”l)

Benefit from the Ashes of Chametz (from Shaa’rei Shaul, shiur 9) - part II

[We saw last time that some link the question of benefit from the ashes of chametz to the machloket if chametz is supposed to be burnt (R. Yehuda) or can be disposed of in any way (Rabbanan). We also saw two questions of Acharonim. R. Akiva Eiger asked why we don’t permit the ashes even according to Rabbanan since, either way, the mitzva to destroy chametz was fulfilled. The Magen Avraham asked on the Rambam that since he holds like Rabbanan that chametz doesn’t need to be burnt, it should be forbidden to be burn the chametz out of fear that one might benefit from the ashes.]  

The Torah stated explicitly that chametz is asur b’hana’ah and did not leave it to us to derive it from the fact that chametz needs to be burnt, as it did regarding kila’ei hakerem. The question is: now that we have both a chiyuv to burn and an isur hana’ah, does the isur hana’ah stem from the mitzva to burn or is it an independent isur? Let us spell out two approaches to the matter within Rabbanan’s opinion, which affect the status of ashes.

Tosafot hold that the two halachot are unrelated. Therefore, the fact that the chametz was burnt does not matter. The fact that the material is now ashes, not chametz, does not help because if one benefits from the ashes, it means that he benefited from the chametz by turning it into ashes. The Rambam reasons that the halachot are related. Therefore, once one fulfills the mitzva to destroy the chametz in any way, the chametz becomes mutar b’hana’ah.  Therefore, the Magen Avraham’s question on the Rambam is moot because the Rambam posits that however one destroys the chametz it is indeed mutar b’hana’ah.

The two approaches to the isur hana’ah may be linked to the matter of chametz after Pesach. R. Yehuda says that it is forbidden after Pesach from the Torah. According to R. Shimon it is only a rabbinic penalty against one who did not get rid of his chametz. Chametz after Pesach is similar to the ashes of chametz. Each has no intrinsic reason to be asur; the rationale would only be to continue the previous state of isur. If it were possible to benefit from it in a different state or at a different time, it would never have truly been asur b’hana’ah. According to R. Shimon, it turns out that the isur hana’ah is not an intrinsic one in the chametz but a temporary restriction on extracting the benefit. Thus, a change either in time or the chametz’s form can make the restriction cease. 

We can understand the Rambam differently. The Magen Avraham assumed that the reason that ashes of things slated for burning are permitted is because the mitzva of their disposal was fulfilled. He felt that it should, therefore, apply only to those whose mitzva was specifically to be burnt. However, it could be that the reason is that after it is reduced to ashes, any benefit is abnormal benefit, which is permitted from the Torah. Thus, it makes no difference whether the chametz had specifically to be burnt, but whether it was reduced to something from which one does not benefit normally. Although some isurim apply even to abnormal hana’ah, the rule is that those prohibitions, like chametz, that are expressed in terms of not eating, are permitted from the Torah in abnormal benefit.

Now we can suggest one more answer to the Magen Avraham’s question. One can ask whether the rule that the ashes of those isurei hana’ah which need only to be buried (nikbarin) are forbidden is d’orayta or d’rabbanan. From the fact that there is an injunction against burning nikbarin, we see that it must be asur mid’orayta; otherwise, the injunction would be a gezeira l’gezeira. However, regarding chametz, there is no isur d’orayta when benefiting in an abnormal manner. (It seems to be a machloket Rishonim whether there is an isur d’rabbanan.) Therefore, regarding chametz, the Rambam did not forbid burning even though it is from the nikbarin because forbidding it out of concern that he might benefit from the ashes would be a gezeira l’gezeira.
	
	Ask the Rabbi

Question: Does one make a beracha on ice cream served as dessert at a meal with bread? 

Answer: The gemara (Berachot 41b) presents the basic rules of berachot during a meal. Foods that “come due to the meal” do not require a beracha. Those not due to the meal require only a beracha before them. The Rosh (ad loc.) describes foods that come due to the meal as those that connected to the main part of the meal and (/or?) are eaten with the bread. Fruit are prime examples of foods that are not due to the meal (Shulchan Aruch, Orach Chayim 177:1). These are normally eaten to give a sweet taste rather than to fill one up. Although poskim assume that anything eaten before Birkat Hamazone is during the meal, foods that are eaten specifically for dessert are generally not due to the meal (see Mishna Berurah 177:4).

The gemara (ibid.) asks: why, according to these rules, does one require a beracha on wine drunk during the meal. It answers: “Wine is different, as it causes a beracha for itself.” The most accepted explanation is that wine is unique in that we make a beracha on it in various mitzva contexts (e.g. Kiddush and Sheva Berachot) even when one is not interested in drinking it (Rashi, ad loc.). We see that, if not for this unique characteristic, wine would not have required a beracha during a meal. Therefore, most Rishonim and the Shulchan Aruch (ibid. 174:7) posit that drinks consumed during the meal, even toward its end, do not require a beracha. Many explain that eating contributes to one​’s thirst; thus quenching thirst is an integral part of the meal. Let us note that some Rishonim learn the gemara differently and say that one makes a beracha on all drinks during the meal. The Shulchan Aruch (ibid.) even cites them as a minority opinion and suggests removing doubts by making a Shehakol before the meal to cover drinks. However, the practice is certainly not that way.

One might wonder what ice cream, a classic dessert, meant to finish the meal with a sweet taste in one’s mouth, has to do with drinks. It is not part of the main meal and is not intended to quench one’s thirst. Yet, a few poskim make the following claim. Ice cream is a liquid that is served as a solid because people enjoy it at an artificially cold temperature. Since accepted practice is not to make a beracha on liquids during a meal, including during dessert, one should not make a beracha on ice cream. Yalkut Yosef (on OC167, 10) rules this way in the name of his father (Rav Ovadya). There are reports that Rav Moshe Feinstein ruled this way as well (see Vezot Haberacha, pg. 74). One could say that it is logical to call ice cream a liquid only when it is based heavily on milk and/or water, not when it is a mixture of eggs, soy products, and sugar (i.e., pareve ice cream) (see opinions in Piskei Teshuvot 177:(24)). Perhaps Rav Moshe was speaking about classic ice cream; however, Rav Ovadya does not accept this distinction.

It is difficult to accept the above ruling (despite the rule of safek berachot l’hakel) for fundamental reasons. The great majority of poskim understand that the matter does not depend on halachic definitions of liquid vs. solid but on the function of the food; is it a drink or a dessert? (The reason we do not make a beracha on most cakes for dessert is that they may be considered like bread (Biur Halacha on 168:8.)) Even among drinks, the Mishna Berura (177:39) brings machlokot about a beracha for whiskey or coffee at the end of a meal, with the question being its function. Indeed, the gemara did not state a formal rule about liquids during a meal. So why should we lump all liquids together when their functions are so different? 

Most leading poskim rule to make a beracha on ice cream, certainly the pareve type; some suggest dodging the issue by making a beracha on a food it is agreed requires Shehakol (e.g., chocolate) (see opinions in Piskei Teshuvot and Vezot Haberacha, ibid.). We recommend making a beracha on ice cream served as dessert unless one always follows Rav Ovadya’s or possibly Rav Moshe’s rulings. 











_1047387061.bin

_1169383713

